tional organization of nurse-midwives, has been unable to find a new insurance carrier. Consequently, almost all of these midwives have been left without insurance.
Other nurse-midwives' are also having difficulty obtaining malpractice insurance. Although many are affiliated with hospitals and physicians that provide malpractice coverage, these policies may not shield them from personal liability, thus requiring them to carry their own professional liability insurance. 5 Furthermore, a number of possible options to the group ACNM plan have been dosed off to nursemidwives through the actions of insurers. 6 The insurance problem is not peculiar to midwives, but rather is of concern to the entire medical profession. 7 That midwifery services are threatened now, however, is particularly ironic, since in the last decade midwives and their supporters have won a number of legal battles that have saved midwives from near extinction. 8 4 A distinction must be made between nurse-midwives and lay midwives. The former are educated in both nursing and midwifery and are certified by the ACNM. Lay midwives usually receive little formal training and learn their craft through experience. See K. McHugh, supra note 3, at 3-4. The problem of obtaining affordable malpractice insurance primarily concerns nurse-midwives rather than lay midwives, since the status of lay midwives is less clear, and many are practicing illegally. See infra notes 27 & 34.
See K. McHugh, supra note 3, at 9. 6 In states where nurse-midwives practice in conformity with the state nurse prac- 
I. THE HISTORY OF AMERICAN MIDWIFERY

A. From Dominance to Extinction
The female midwife 2 was the only accepted birth attendant for centuries. 1 The birth process was thought to be the sole province of the female. It was not until the middle of the eighteenth century that men in the American colonies became involved in the process. 1 4 Once male doctors realized the economic and professional advantages of dominating the birth field, however, they worked hard to convince women that the only safe means of giving birth was with an attendant physician."
This monopolization campaign took several forms. The American Medical Association (AMA) was founded as a vehicle to promote the economic and social advancement of medicine. 1 " It was highly successful in getting restrictive licensing laws passed that helped secure the exclusive right of doctors to practice medicine. 17 Once assisting with 12 A midwife is defined as "a woman who assists women in childbirth." RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 908 (unabridged ed. 1983) .
" See J. DONEGAN Goldsmith suggests that Westerners, who often view birth as a pathological occurrence-a disease rather than a natural process-can learn a considerable amount from the tribal cultures' attitude toward birth. See id. at 182-87.
14 See M. EDWARDS & M. WALDORF, RECLAIMING BIRTH: HISTORY AND HER-OINES OF AMERICAN CHILDBIRTH REFORM 149 (1984) . One of the major reasons that men began to dominate the birth process was the introduction of the use of forceps to assist in birth. These new instruments were given much credit for easing the difficulties of birth, but they remained almost exclusively in the hands of male doctors and surgeons. Female midwives were given neither the instruction in the use of forceps nor the training in anatomy and surgery that was necessary to utilize the instruments correctly. 47 (1982) (" [T] he 'prophylactic forceps operation' . . . obliterated the boundary between normal and abnormal and allowed male midwives to take over, conceptually and instrumentally, the domain of the midwife.") (citation omitted); J. DONEGAN, supra note 13, at 59 (discussing the surgeons' exclusive use of the forceps as a means of maintaining a superior status).
See id.; see also W. ARNEY, POWER AND THE PROFESSION OF OBSTETRICS
'" See W. ARNEY, supra note 14, at 42-47 (suggesting that doctors gained control over the birth process by creating a pathological theory of pregnancy and fostering an image of obstetrics as a complicated specialty); M. EDWARDS & M. WALDORF, supra note 14, at 151-57 (discussing the societal changes that led to the use of male birth attendants).
birth was viewed as practicing medicine, midwives, by virtue of the licensing laws, were excluded from this role.
Industrialization, by reducing the need for women's domestic labor, also assisted physicians in their quest for dominance:
Working-class women left home often to work in factories and mills, while middle and upper-class women were left without any vital function except that of bearing children. Under enforced leisure and tightly-laced, unhealthy fashions . . . women of privilege slipped into chronic invalidism, requiring frequent medical visits. 1 8 The need for frequent care created yet another opportunity for male doctors to convince women that they were dependent upon the medical profession and that it alone could offer relief from the danger and pain of childbirth. By the 1930's physicians had succeeded in persuading women to use only medically trained physicians as birth attendants, thereby causing midwives to appear as a wholly inferior choice, used only by those too poor or too ignorant to get a doctor. 19 Consistent with the physicians' position that women were dependent on male birth attendants for a successful birth, the medical model views normal birth as a pathological occurrence that necessitates medical interference. Under this model, the doctor delivers the baby, and the mother is merely the receptacle from which it emerges.
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The first stirrings against this medical monopoly and the model of birth it represented came in the 1950's with the Lamaze technique of "painless childbirth. '21 Women who before had been in a state of "twilight sleep" 22 during birth were now encouraged to remain awake and Supp. 1985) (prohibiting the unlicensed practice of medicine and surgery).
1S M. EDWARDS & M. WALDORF, supra note 14, at 152. 19 Midwives were a special target for elimination by doctors. When high infant mortality rates in turn-of-the-century New York were made public, doctors blamed midwives. A 1910 national survey funded with Carnegie money recommended that a campaign to drive midwives out of the maternity field be mounted. Efforts such as these were successful in lowering the number of midwife-attended births in New York City from two-fifths of all births in 1900 to one-tenth by 1932. This phenomenon was by no means limited to New York. Midwife deliveries across the country dropped from 50% in 1900 to 12% in 1936. See M. EDWARDS & M. WALDORF, supra note 14, at 153. 20 See infra notes 44-47 and accompanying text; B. ROTHMAN, supra note 9, at 33-40.
2 Lamaze's method of "childbirth without pain" involved a series of physical and mental exercises designed to change a woman's perception of pain. The newly conditioned reflexes developed by these exercises were to replace the signal of pain with the signal of the work of producing a child, thereby carrying the woman through labor awake and in control of her own body. See M. EDWARDS & M. WALDORF, supra note 14, at 42-48; B. ROTHMAN, supra note 9, at 30-31. 22 Twilight sleep is a state of semiconsciousness induced by drugs. It does not "help" their doctors with the delivery. 23 Although movements like Lamaze took a few steps away from the medical model, they were by no means a revolution. Women about to give birth continued to be strapped to tables with their legs in stirrups, and the technology of childbirth grew more complex and was more routinely employed. 2 " Spurred by increasing self-awareness, 2 5 women responded to this overabundance of technology by searching for a method of childbirth that was less male-dominated and that treated birth as a natural process. 2 " Midwives once more began to be an attractive choice as a birth attendant; however, they were few in number and sometimes impossible to engage because of unfavorable state licensing laws 27 and fierce opposition from the medical profession. 2 " Both midwives and consumers had eliminate pain but is supposed to separate the woman from the experience of birth so that she will not remember the pain. See B. ROTHMAN, supra note 9, at 59. For a history of the twilight sleep method, see M. SANDELOWSKI, PAIN, PLEASURE AND 1980) . There are three methods of fetal monitoring: externally by ultrasound monitoring of the fetal heart rate and uterine contractions; internally by a fetal electrocardiogram that is obtained by attaching electrodes to the baby's head and by uterine monitoring using a catheter passed into the uterus through the cervix; and internally by direct sampling of fetal blood, which is obtained by screwing an electrode into the baby's head. See B. ROTH-MAN, supra note 9, at 45. All of these methods necessarily constrict the mother's movement during the birth, thereby affecting the position she many assume and preventing her from walking or squatting if that is more comfortable. Moreover, both internal methods require artificial rupture of the amniotic membrane. In addition, the increased use of fetal monitoring is associated with a higher rate of caesarean section. See C.
Miller, supra note 11, at 104-05. 2 The women's health movement has caused the female patient to accept responsibility for her own health and reject the often dominating relationship of the doctor over the patient. to fight to make midwifery a viable option again.
B. The Legal Battles
Three main obstacles stood in the path of a midwifery revival: first, the total absence of state licensing laws and the existene of hostile laws inhibiting the practice of midwifery;" second, institutional obstacles imposed by hospitals that refused to grant staff privileges to midwives and by doctors who refused to provide the necessary backup services; 30 and third, the refusal of insurance companies to reimburse policyholders for midwife services." Midwives have been fairly successful in overcoming these problems.
Although some state laws'are more favorable than others, 2 nurse- S" Direct insurance reimbursement, in which either the nurse-midwife is paid directly by the insurer or the patient is reimbursed for the cost of midwife services, is an important issue for midwives because it is a means to economic independence from physicians and can affect whether a patient will go to a midwife at all. See Cohn, Survey of Legislation on Third Party Reimbursement for Nurses, 11 LAW, MED. & HEALTH CARE 260, 260-63 (1983) .
3' For example, in Idaho the relationship between the nurse-midwife and her backup physician is monitored in detail. The midwife must submit a description of the scope of her practice and a copy of her agreement with the "supervising" physician. There must be regularly-scheduled conferences between the physician and the midwife as well. Perhaps as a result of this restrictive supervision, there were fewer than 10 nurse-midwives practicing in 55, 87 (1984) . In contrast, as the result of a court decision, nurse-midwives in Missouri can practice without direct physician supervision. See Sermchief v. Gonzales, 660 S.W.2d 683, 689-90 (Mo. 1983) (holding that services routinely provided by nurses and done pursuant to written protocols signed by a physician were within the "profession of nursing" standard provided by statute and did not constitute the unlawful practice of medicine).
The vehicle through which a state supervises midwives can be either hostile or favorable. For example, North Carolina regulates midwives through a midwifery committee that has representatives of midwives as well as physicians and administrators. See Cohn, Cudding, Kraus & Tom, supra, at 129. This gives midwives some control midwifery practice is now legal in almost every state." 8 The status of lay midwives is less certain, but they are able to practice legally in some states. 3 300, 306 (1984) (stating that a profession has ultimate control over its work and the knowledge associated with it, and that professional status comes from political action). But see R. DEVRiES, supra note 34, at 116-17. DeVries argues that licensing has forced midwives who practice legally to do so under more restrictions than midwives practicing illegally, where patient and midwife are "co-conspirators" and have the freedom of not being bound by external rules. Nonetheless, DeVries recognizes that midwives practicing illegally pay a price for this freedom, including fear of being sued, inability to advertise, and inability to accompany their patients to the hospital.
" Nurse-midwives are viewed more favorably than lay midwives by the medical profession "because they are drawn from the ranks of nurses, an ancillary medical occupation." R. DEVRIFS, supra note 34, at 115. Lay midwives enjoy no such recognition from doctors. See id. at 60, 115-16. Hostility between midwives and physicians has existed throughout history; 8 although there has been some reconciliation, midwives will likely have to continue to fight at least some physicians to retain their current status.
The successful battle to obtain insurance reimbursement for midwife services has been a major factor in allowing midwives to establish practices outside of hospitals and independent of doctors. Midwives do not practice with complete independence; they always have a backup physician for emergencies and send any women whose pregnancy may be complicated to a doctor.
9 Nonetheless, before reimbursement was possible they could not get paid without the cooperation of their backup physicians and therefore could not engage in an economically independent practice.
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Several states have recently passed laws mandating reimbursement for midwife services. 41 The federal government provides reimbursement There are two main reasons why the presence of a strong profession of midwifery is desirable. First, midwifery affords a choice to women seeking an alternative to the medical model of birth. Second, midwives provide services for the poor who might otherwise be forced to go without prenatal and intrapartum care.
A. The Psychology of Midwifery
There are considerable differences between the medical model of birth and the model endorsed by midwives. The medical profession tends to characterize the normal birth process as pathological and, therefore, as requiring medical intervention. 4 4 The medical profession thus refers to the birth process as delivery by doctors rather than the giving of birth by mothers, 4 5 and routinely relies on elements alien to the natural birth process, such as drugs, episiotomies, 46 44 See W. ARNEY, supra note 14, at 42-45. Arney argues that obstetricians created a pathological theory of pregnancy in order to establish dominance over the midwifery profession. By convincing women that pregnancy was a "disease," they could put themselves forth as the only sound way to affect a "cure." Id.; see also B. ROTH-MAN, supra note 9, at 23-24, 33-41. Rothman describes the medical model as one in which "the body is seen as a machine, and the male body is taken as the norm. Preg- 4 See B. ROTHMAN, supra note 9, at 61-62. 48 An episiotomy is a surgical incision into the perineum and vagina for obstetrical purposes. DORLAND'S ILLUSTRATED MEDICAL DICTIONARY 454 (26th ed. 1981). Although many physicians prefer the clean cut of the episiotomy to the jagged tear that may be caused by the baby's head as it emerges, much of this tearing occurs because of the insistence of these physicians on using the American style of delivery. B. RoTH-MAN, supra note 9, at 58. A supine position, with the legs in stirrups, is not the position most conducive to birth without tearing. See id.; see also Formato, Routine Prophylactic Episiotomy: Is It Always Necessary?, 30 J. NURSE-MIDWIFERY 144, 145-46 (1985) . In contrast, the midwife views birth as a natural process and her role as merely an attendant, present to assist the mother as she gives birth to the baby. 4 Resort to drugs, modern technology, and other interventionist techniques for normal deliveries is much rarer among midwives than it is among their medical counterparts. 9 Midwives believe in assisting the birth process through natural means, and for the most part they allow nature to take its course. 0 They view birth as a family event, and many encourage a woman to have her family and friends with her during the birth. 5 1 Because of their perspective, midwives provide a quality of care in terms of nurturing and psychological support that is often lacking in the typical doctor-patient relationship. 5 Of course, midwives are not the right choice for all women. They provide proper care only for "low risk" women: those whose medical history and present condition suggest that there will be no complications during the pregnancy or birth. 5 Women who have such complica-20% of all deliveries nationwide. See id. at 98, 102; Defensive Medicine Hearing, supra note 7, at 234-36 (statement of Esther Zorn, Founder/President, Cesarean Prevention Movement, Inc.). charts for maternity care at a clinic, that births attended by nurse-midwives entailed a more selective use of IV's, fetal monitoring, pain medication, and anesthesia than physician-attended births). Whereas physicians will be quick to induce late or prolonged labor through the use of drugs or by rupturing membranes artificially, midwives see these two procedures as potentially dangerous. They will more often suggest techniques such as nipple stimulation, sexual intercourse in a comfortable position, or castor oil. 53 "Nurse-midwifery practice is the independent management of care of essentially normal newborns and women, antepartally, intrapartally, postpartally and/or gynecologically." Nurse-Midwifery Hearing, supra note 8, at 7 (testimony of Sally tions are referred to doctors. 54 
B. Economics
Midwives are not only a desirable alternative for those women who can afford traditional medical services but choose the philosophy and experience of a midwife-attended birth, but also a necessity for many poor women who may receive no prenatal or intrapartum care if midwifery services are not available. 55 The infant mortality rate of children born into low-income families remains considerably higher than that of other children. 5 " One of the major causes of this gap is the high incidence of low-birth-weight babies in the low-income population.
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Proper prenatal care can dramatically decrease the number of lowbirth-weight babies. 58 Midwives can provide this care very effectively.
Several studies and experimental programs have demonstrated the positive effect of introducing midwife care in poor, high-risk populations. 5 9 Midwives provide extensive prenatal care, in which they concentrate on proper nutrition and instruct women on how to care for themselves during pregnancy. 60 Of course, physicians provide excellent prenatal care as well, but their high fees and traditional unwillingness to work in low-income areas make them less available than midwives, 58 Id. at 346-48 (testimony of Sally Tom, C.N.M., Government Liaison, ACNM). For example, a study conducted at the Medical University of South Carolina found a birth rate of 9.1% for those receiving prenatal care as compared with a rate of 12.7% for those not receiving such care. Id. at 347. Furthermore, women who liked their care-provider expressed more satisfaction with their care and were more likely to keep prenatal appointments. Id. at 346-47.
11 See Spending Reduction Hearings, supra note 11, at 340-42 (testimony of Sally Tom, C.N.M., Government Liaison, ACNM). For example, in the 18 months following the introduction of a pilot nurse-midwifery project in Madera County, California, the prematurity rate dropped from 11% to 6.6%; in Holmes County, Mississippi, infant mortality rates dropped from approximately 39 per 1000 live births to 20 per 1000 in the two years following the introduction of nurse-midwife services. Id. at 341.
10 See Infant Mortality Rate Hearing, supra note 56, at 346-48 (testimony of Sally Tom, C.N.M., Government Liaison, ACNM).
[Vol. 134:1001 whose fees and operating costs are lower and who historically have been willing to work with the poor." 1 Midwives' relatively low-cost services also have a beneficial effect on health care costs as a whole. Since midwife-attended births often involve little or no time in the hospital, less expensive technology during the birth, and lower fees for professional services, they lessen the cost of birth not only for the consumer, but for members of group insurance plans and for the taxpayer as well. 6 2 The benefit to a society increasingly concerned with the mounting cost of its health care system is obvious. The federal government has recognized the social and economic benefits of midwives and has passed laws acknowledging these advantages. 6 3
C. Safety
A skeptic may think that midwives should not be trusted with the important task of bringing mothers and babies through the birth process successfully; this conclusion, however, would be wrong. Midwives have been closely monitored, mainly in an effort to discredit them, and studies show that a midwife-attended birth is as safe as one attended by a physician . 1 " 'The real loss . . . is that nurse-midwives across the country are largely caring for the poor. Obstetricians won't be picking up the care of those patients.'" Lawson, supra note 1, at C3, col. 2 (quoting Edith Wonnell, Director, Birthing Center of Delaware); see also supra note 11 and accompanying text.
62 Midwives typically earn salaries of $20,000 to $25,000 per year, and the cost of giving birth in a birthing center is about $1,500. The same hospital care costs approximately $3,000. See Quarembo, supra note 2, at 62, col. 1. Moreover, since midwives utilize drugs and expensive medical technology less often, they save society the cost of the equipment and the personnel needed to administer them. See Beal, supra note 48, at 17. The taxpayer also benefits from the lower cost of midwifery care. Statistics from 1980 show that Medicaid paid from $1,649.53 to $2,230.04 for normal maternity care with a three-day hospital stay. These figures were approximately $700 to $1,200 more than the $1,000 cost incurred at a birthing center staffed by nurse-midwives. See Nurse-Midwifery Hearing, supra note 8, at 75 (testimony of Ruth Lubic, C.N.M.).
"s Along with reimbursement under Medicaid and CHAMPUS, see supra notes 42-43 and accompanying text, the federal government also encourages nurse-midwifery through grants for training programs. See 42 U.S.C. § 297 (1982). Several federal agencies, including the Indian Health Service and the National Health Service Corps, rely heavily on nurse-midwives to provide care in their programs. See Spending Reduction Hearings, supra note 11, at 339 (statement of the ACNM).
" See Nurse-Midwifery Hearing, supra note 8, at 147 (testimony of Judith Rooks, C.N.M., M.S., M.P.H., former consultant, Office of Population Affairs, Dep't of Health and Human Services) (stating that there are between 30 and 50 published studies about the safety of births attended by nurse-midwives and that "[a]lthough each of these studies is imperfect and inadequate by itself, they accumulate to show a clear trend. In every case, nurse-midwifery service outcomes have been as good, if not better, than what they replaced.").
It must be remembered that midwives serve only low-risk women who have been carefully screened. 5 Many midwife-attended births, moreover, occur in a non-hospital setting-the woman's home or a birth center. Moving the birth away from the hospital setting, particularly to the home, greatly decreases the risk of infection to both mother and child. 66 The tendency of midwives to avoid excessive use of medical technology and drugs adds to their safety record. 67 Use of unnecessary drugs during birth endangers both mother and child." The routine use of fetal monitoring for normal births, which is associated with an increase in the caesarean rate, adds to the risks associated with hospital births. 69 Unless a birth involves medical complications, it is safer to give birth naturally than to undergo unnecessarily the risks of anesthesia and infection that accompany any caesarean section. Finally, the attitude toward birth taken by midwives adds to the psychological health of both mother and child. The hospital practice of separating mother and infant immediately following birth disrupts the 85 See supra note 39 and accompanying text. 66 In one study comparing home and hospital births of women matched for age, parity (prior birth experience), socioeconomic status, and risk factors, four times as many babies born in the hospital became infected. See B. ROTHMAN, supra note 9, at 43-44. 87 Physicians have been accused of employing drugs and medical technology routinely in normal births. The medical profession has become so dependent on the fruits of its own scientific advancement that it tends to use these devices not because they are medically necessary but because they are part of standard procedure. [Vol. 134:1001 natural bonding process so important to both of them. 71 In contrast, mother and child are kept together after most midwife-attended births." 2 Midwives are therefore a desirable alternative to the services offered by the medical profession. If they are to continue practicing, however, a solution must be found to the malpractice insurance crisis they are currently facing.
III. THE MALPRACTICE CRISIS
A. The General Problem
The problem of obtaining affordable malpractice insurance is neither new 73 nor confined to midwives. 4 Nevertheless, it is somewhat ironic that midwives have become one of the hardest-hit victims of the insurance crunch, because proportionately they are sued far less often than physicians. Six percent of the country's midwives have been named in malpractice suits, while sixty percent of obstetricians have been sued for malpractice. 5 71 See B. ROTHMAN, supra note 9, at 182-84. Rothman notes that medicine has separated the mother from her infant both physically and conceptually. This separation is reflected in the existence of specialties in obstetrics, pediatrics, and neonatology. Id.
at 182.
7 Midwives believe that it is important for the mother and child to get to know each other as soon as possible after birth. Many encourage the woman to hold her baby and to use the "feel" of it to develop an instinct for its needs. Other midwives will advise the mother to keep the baby in bed with her for the first few days after birth; they feel that both the mother and the baby will be more content and better able to rest. 7' See Kolbert, supra note 2. Despite these statistics, insurers justify the increased rates by reference to the increase in the number of malpractice suits and high jury
There are several factors that may account for this difference. The relationship between a midwife and her client is normally very close. The woman and her midwife work together to bring about a successful birth and thereby develop a relationship that is different from the average doctor-patient relationship. Thus, the breakdown of the doctor-patient relationship that many commentators cite as contributing to the rise in malpractice suits 7 " is not a factor in the midwife context.
That midwives work only with low-risk women 7 " also contributes to the low percentage of suits brought against them. It is highly probable that a woman attended by a midwife will have an uneventful pregnancy and birth and, therefore, will have no reason to sue. Moreover, the cautious attitude of midwives toward the potential overuse of medical technology and drugs 78 lessens the likelihood of suit against them.
Regardless of the reasons why midwives should not be affected by the crisis, the fact is that the present insurance crisis is a particular hardship for them. Today's problem is one of affordability rather than availability. Because doctor-owned insurance companies and joint underwriting associations were formed in response to a 1970's insurance crisis, 7 1 9 most doctors can now obtain malpractice insurance, albeit at an extremely high cost." For midwives, however, the crisis of affordability means that insurance is simply not available. Midwives do not earn the large salaries of doctors, and it is more difficult for them to pass the increased cost of insurance on to their clients." 1 Therefore, merely making insurance available will not ease the crisis facing midwives.
Efforts to insure midwives through joint underwriting associations awards. They also question the concept of a low-risk birth. One insurer asked, "'How do you know it's a low-risk birth until after it's over?"' Id. Thus, the current state of the malpractice insurance market makes it impossible for midwives to practice their profession.
Midwives face a special problem, and actions taken that may lessen the crisis for doctors will not necessarily do the same for midwives. The malpractice problem, moreover, is a particularly intractable one, and a long-range solution does not appear imminent. Although a detailed analysis of all of the causes, effects, and potential solutions is beyond the scope of this Comment,"' it is necessary to set out a brief history of the problem in order to demonstrate that a long-range solution is likely to be many years away.
B. Why So Many Malpractice Suits?
The malpractice crisis is characterized by an increase in the number of suits and the amount of awards. These increases have made insurers reluctant to underwrite malpractice insurance and have caused those that do to charge increasingly higher premiums.
There is much disagreement as to the causes of the current problem. Doctors blame lawyers and the legal system;" 5 in turn, lawyers " See K. McHugh, supra note 3, at 8. Efforts are currently underway in Pennsylvania to insure midwives through that state's joint underwriting association, and it is not yet known whether these efforts will be as unsuccessful as similar efforts in other states have been. See Quarembo, supra note 2. For a brief discussion of joint underwriting associations, see supra note 79. 8 8 Despite these conflicting accusations, commentators suggest a number of possible causes of the dramatic increase in malpractice suits. First, increasing specialization and subspecialization in medicine have changed the basic doctor-patient relationship. 8 Doctors are no longer familiar friends, but strangers. Second, as medical technology becomes more complicated, chance of human error increases. 8 Further, even slight errors in judgment can have major consequences for the patient in terms of pain and disability. Finally, consumerism and somewhat unrealistic expectations about the capacities of modern medicine have combined to make patients less trusting and more willing to blame the doctor for an adverse outcome. 89 The legislative response to the problem has generally been to pass hastily drafted legislation aimed at alleviating the "crisis" with little intensive study of its root causes. 90 The existence of the present "crisis" is proof that the rash of legislation passed in response to the last crisis has not been successful.
C. Possible Solutions
Tort Reforms and Forum Shifting
State reforms previously attempted fall into two major categories: tort reform and shifting the forum in which malpractice suits are brought from the traditional courtroom setting to a less adversarial arbitration proceeding or screening panel. Both of these efforts have run into problems in the courts, and neither has had the desired effect of reducing the number of suits or the size of awards.
Tort reforms aimed at the medical malpractice problem include limiting contingent fees, 91 shortening statutes of limitation, 9 2 eliminating the ad damnum pleading, 9 " and placing ceilings on recovery. 94 The fairness of some of these measures has been questioned, 9 5 and some (providing for a two-year statute of limitations with a six-month extension from the time of discovery if the plaintiff can prove that she should not have discovered the injury earlier); N.Y. CIV. PRAc. LAW § 214-a (McKinney Supp. 1985) (providing that a medical malpractice cause of action accrues in two years and six months from the date of discovery, rather than in three years, the period applicable to other malpractice actions).
,3 The ad damnum pleading permitted or required the plaintiff to set forth in her complaint the amount of money she was seeking. For statutes abolishing this requirement, see, for example, FLA. STAT. ANN. § 768.042(1) (West Supp. 1985) (abolishing pleading of the amount of general damages but permitting pleading of the amount of special damages); IND. CODE ANN. § 16-9.5-1-6 (West Supp. 1985) (stating that "no dollar amount or figure shall be included in the demand in any malpractice complaint, but the prayer shall be for such damages as are reasonable in the premises").
' See, e.g., LA A number of states have tried changing the forum in which malpractice suits are brought in an attempt to reduce both the administrative costs associated with bringing a malpractice suit and the amount of awards. 9 8 Many states have instituted various forms of arbitration proceedings or screening panels. 9 " For the most part, however, these reforms have not been effective. '00 In fact, the delays associated with the arbitration and panel systems have led some state courts to find them sylvania) ("[T]he solution to increased malpractice litigation is not simply to make it harder for aggrieved patients to sue .... "); id. at 204-06 (statement of Thomas Dendorf, Executive Director, Association of Trial Lawyers of America) (criticizing laws that respond to the medical malpractice crisis by making it more difficult for people to sue "when wronged"); Learner, supra note 84, at 147, 187-89 (" [Legislative] efforts to alleviate the medical malpractice insurance crisis . . . have placed the brunt of such reform on those least able to bear its burdens-future medical malpractice victims."). " See Defensive Medicine Hearing, supra note 7, at 32 (statement of Arnold J. Rosoff, J.D., Associate Professor, Wharton School of Business, University of Pennsylvania) (stating that 86% of premiums paid for malpractice liability insurance go to operate the claims resolution system rather than to pay compensation to injured patients); Comment, supra note 94, at 1463 (The advantages of alternative forums over the jury trial are "speed, informality, and the use of a sophisticated decision-maker in a matter of technical complexity.") (footnote omitted). It is argued that experts, understanding medical jargon and procedures, will be better able to evaluate a case on its merits and will likely give lower awards than juries who may be deciding cases based on sympathy rather than a clear understanding of the facts. (1985) (stating that the panels seem to be working but that it may be too soon to determine their constitutionality).
[Vol. 134:1001 unconstitutional.°1 Since forum shifting has not had the intended effect of speeding up the process and reducing administrative costs, 0 2 such reforms are not likely to reduce the cost of malpractice insurance.
No-Fault Proposals
Recognizing that tort reform and forum shifting are ineffective, some commentators have advocated abandoning the present fault-based tort system altogether and instituting a no-fault system modeled on automobile no-fault insurance. 1 0 3
The central concept of the various no-fault proposals is that of "iatrogenic injury": the patient is compensated for any injury caused by medical treatment, whether or not negligence was involved. 04 Several 101 See, e.g., Aldana v. Holub, 381 So. 2d 231, 236-27 (Fla. 1980) (holding that arbitration procedures so extended the process of suing for malpractice that they effectively denied access to the courts); Mattos v. Thompson, 491 Pa. 385, 396, 421 A.2d 190, 196 (1980) (striking down a provision of Pennsylvania law that gave original, exclusive jurisdiction over medical malpractice claims to arbitration panels, because delays in processing claims under the arbitration system resulted in an impermissible infringement on the right to a jury trial).
102 There is a compelling reason why the difficulty of arbitration-induced delay exists: the constitutions of 48 states guarantee the right to jury trial. See Comment, supra note 94, at 1466. These constitutional provisions make it difficult to require that mandatory arbitration be the final, binding resolution of a malpractice conflict. As a result, the arbitration procedure, rather than promoting efficiency and savings, has become an added step in an already long and protracted type of litigation. failings of the tort system have prompted these proposals. The current tort system is criticized for the high administrative costs and delay involved in claims processing and fault finding, 10 5 for the growth of defensive medicine, 0 8 and for the fact that many patients who suffer injuries due to medical treatment are not compensated under the present system because the amount of damage they suffer does not make a suit economically feasible.1 0 7 Many commentators, however, continue to stress the deterrent effects of the current system and insist that a nofault system is too problematic and uncertain to succeed. 10 8 Moreover, several problems in applying a no-fault system to the field of medicine make the ultimate success of such a system in stemming the high cost of malpractice insurance highly unlikely.
The most difficult aspect of a no-fault system is defining a "compensable" event. Although proponents claim that it is feasible to develop lists of compensable events,' 0 9 the inherent characteristics of medical injury make it extremely difficult to do so. were spent on administrative costs, and, at most, 34% were received by plaintiffs as direct compensation for injuries suffered. See Keene, supra note 86, at 29.
106 Defensive medicine is generally defined as the use of medical resources primarily for the purpose of protecting the physician against a claim rather than for the patient's well-being. The AMA Committee on Professional Liability estimated that the total cost of defensive medicine in 1983 was $15.1 billion. See Defensive Medicine Hearing, supra note 7, at 5 (statement of Sen. Orrin G. Hatch).
107 Although many lawyers argue that the contingent fee system is invaluable because it allows those who would not otherwise be able to afford suits to bring them, it also has the opposite effect: it discourages lawyers from taking cases in which the prospects of success may be very good but the economic damage to the patient is small. See [Vol. 134:1001 context, it is fairly easy to determine whether an injury results from use of an automobile. In the medical context, where the patient often is ill from the start, however, it is difficult to determine whether a particular injury results from treatment or from the condition that brought the patient to the physician in the first place. Because of this difficulty, little savings in time or administrative costs would be realized under a medical no-fault system." 11 The need for litigation would not be eliminated; rather, the focus of litigation would merely shift from whether the physician has been negligent to whether the injury was related to treatment. 11 2
Even if an acceptable solution to the problem of defining a compensable event were found, a no-fault system would likely be considerably more expensive than the present system of malpractice liability insurance. 1 3 A no-fault system compensates injured persons whom the present system excludes. Although proponents of no-fault insurance claim that savings in administrative costs, elimination of duplicate payments for injuries, and elimination of damages for non-economic injuries 1 4 would offset the increase in the number of claims paid, there is considerable evidence to the contrary. 11 5 Experience with automobile no-fault does not support the belief that the adoption of a no-fault system would lead to a decrease in costs; 6 the difficulties in defining "I See Note, supra note 84, at 1163 (concluding that "[a] dramatic savings in administrative costs is less likely to materialize with medical care strict liability than with strict liability in other tort areas, because of the difficulties in determining iatrogenicity [treatment-induced injuries]").
"' An analogous problem arises in the area of workers' compensation, for which a whole body of case law has developed concerning whether a particular injury occurred within the scope of employment. See, e.g., Morgan v. Industrial Comm'n, 89 Ill. 2d 502, 506, 433 N.E.2d 1305, 1306 (1982) (upholding a finding of the industrial commission that the claimant failed to prove that his accident arose out of and in the course of his employment); Oakes v. Workmen's Compensation Appeal Rd., 79 Pa. Commw. 454, 460, 469 A.2d 723, 726 (1984) (holding that an electric company foreman who was returning from work at the site of a power outage was acting "in the course of his employment" at the time of his fatal accident). compensable events make administrative savings even less likely in the medical context.
In addition, any deterrent effect of the present system"" would be lost under a no-fault plan. The history of the medical profession in policing itself suggests that peer review would not be a satisfactory alternative.' 1 8 In sum, a no-fault solution, if possible at all, is many years from fruition and is not likely to help midwives stave off the present crisis.
C. The Insurance Industry
Although commentators differ as to the insurance industry's role in the present malpractice crisis,"1 9 it is obviously one of the key actors and a possible target of reform. There are, however, several aspects of the industry that make reform difficult.
Insurers earn profits in two ways: from underwriting operations in which the losses and expenses are less than the amount of premiums received and from investments of premium fees.' 20 Often, profits made on the investment side offset any underwriting losses; in such cases, premiums need not increase.'
2 ' This was particularly true in the malpractice area, which many insurers perceived to be profitable only because of investment opportunity, and not because of possible underwriting profits.' 22 This strategy operated effectively as long as the insurance companies did not sustain losses on their investments. When losses oc-U. DET. J. URB. L. 99, 109-20 (1978) (arguing that the no-fault system in Michigan failed because there was no reduction in insurance rates and no reduction in the caseload of the courts).
'1 See supra note 108 and accompanying text.
curred in the mid-seventies and again recently, 123 insurers were forced to satisfy claims out of "surplus"-the amount by which an insurer's assets exceed its liabilities-which in turn reduced the surplus and made it difficult to write additional policies. 1 " 4 Insurers, perceiving a danger in relying solely on investment income both to absorb the costs of claims and to provide a profit, 1 " 5 sought to raise premiums in order to decrease their underwriting losses. In part due to unrealistic assessments of premiums prior to this time, 1" ' the requested increases were large, and doctors and hospitals rebelled against them.
7
Certain characteristics of malpractice claims make predicting proper premium rates difficult. First, the statistical base from which actuaries attempt to predict cost is minuscule in comparison with other liability lines, 128 reducing the credibility of past data for predicting future losses. Second, it cannot be assumed that the conditions existing during any given base period will remain the same during the next policy period. Several factors combine to create this difficulty. Of particular significance is the "long tail" nature of malpractice claims, under which a large number of the claims on a given policy will not be made until many years after the policy is written. 18, 1985) . 12 In the 1970's many state insurance regulators refused to grant insurance companies the large rate increases they sought. This prompted some companies to threaten to pull out of the business. See T. LOMBARDI, supra note 84, at 5. Where the increases were granted, doctors protested, and some refused to provide medical services. See 1"I The "tail" of malpractice coverage is the time lag "between the date of the act or omission for which the claim is made and the date of the final disposition." T.
LOMBARDI, supra note 84, at 6 (citation omitted). Discovery rules are primarily re-problem is the fact that most medical malpractice insurance is written on an occurrence basis rather than a claims-made basis. 130 Changing social conditions and the legal climate also contribute to the problem. With tort doctrines in a constant state of flux, and with an increase in both the willingness to sue and the success rate of lawsuits, 13 1 it is difficult to predict the amount that will have to be paid on a claim that will not be made for a number of years. These factors have combined to make the actuary's job-predicting future liabilities on the basis of past experience and setting premium rates accordingly-extremely difficult. In addition, the insurance carriers' practice of not settling claims without the physivian's approval," 3 2 doctors' difficulty in obtaining reinsurance,' 13 and the ineffectiveness of state regulation' 3 " have further exacerbated the problem. Thus, although reform of sponsible for the long tail of malpractice claims. Under these rules the statute of limitations does not begin to toll until the injury is discovered or should have been discovered. See HEW REPORT, supra note 7, at 126-27. Due to the long tail, insurers are often forced to keep accounts open for at least 10 years, and over 10% of the actual payments may be made later than that. See NEW YORK REPORT, supra note 52, at 220. 130 Under an occurrence policy, an insurer is liable for any claims that occur in the policy year, regardless of when they are filed. Under a claims-made policy, insurers are liable only for claims brought within the policy year. The advantage of the latter approach for insurers is that it eliminates claims incurred but not reported during the policy year and, hence, shortens the time between prediction and payment. See Roddis & Stewart, supra note 123, at 1297; see also NEW YORK REPORT, supra note 52, at 229 (stating that the claims-made approach may "offer some potential benefits to both the insurer-by rationalizing his price-and the practitioner-by enabling a more realistic decision to be made concerning policy limits"); Comment, The "Claims-Made" Dilemma in Professional Liability Insurance, 22 UCLA L. REv. 925, 927 (1975) (concluding that claims-made policies contain a valid limitation on coverage and can be advantageous to both insureds and insurers).
Medical care providers are often wary of claims-made policies because they fear having no coverage upon death or retirement. In response to this concern, some insurers have made a contractual commitment to provide this coverage. See S. LAW & S. PO-LAN, supra note 84, at 187.
131 See NEW YORK REPORT, supra note 52, at 220-21 (discussing the rise in the number of personal injury and medicial malpractice cases since World War II); Epstein, Cause and Cure, supra note 104, at 245-54 (discussing the expansion of negligence theory); Roddis & Stewart, supra note 123, at 1299-300 (stating that there has been an increasing trend over the past 25 years to translate medical injuries into legal liability claims).
132 See T. LOMBARDI, supra note 84, at 6-7. Removal of the consent clause from medical malpractice policies might make claims handling more efficient. See id. 133 The difficulty of obtaining reinsurance has had some effect on the availability of primary insurance, although how much is not known. See id. at 14. Some states sought to alleviate the insurance crisis of the mid-seventies by guaranteeing reinsurance on policies that insurers determined to be bad risks. [Vol. 134:1001 the insurance industry may partially relieve the malpractice crisis, this method of reform is illusive and unlikely to provide a full answer to the current problem.
IV.
SOLUTIONS: THE POSSIBILITY OF SELF-INSURANCE
There are no easy answers to the medical malpractice problem, either in general or as it affects midwives. Midwives are the victims of a set of circumstances that are beyond their control. They are unable to obtain affordable malpractice insurance, not because of a high degree of negligent behavior in the midwifery profession itself, 1 5 but because of increases in the number of suits and size of awards brought against the medical profession in general, 1 "' and the insurance industry's perception that malpractice insurance has ceased to be a profitable enterprise. note 124, at 6 (noting that the low standards and inefficient methods of supervision by some states threaten the continuance of state regulation); Kimball & Denenberg, supra note 120, at 11-13 (noting that the limited capacity and resources of Wisconsin's insurance department limit its ability to regulate).
133 Only six percent of the country's midwives have been named in malpractice suits, as compared with 60% of obstetricians. See supra note 75 and accompanying text.
16 The ACNM has launched a campaign to convince insurers that midwives are a safer risk than obstetricians. To date these efforts have been unsuccessful. See K. McHugh, supra note 3, at 7. Insurers do not accept the concept of a low-risk birth, see supra note 75, and insist on including midwives in the same high-risk category as obstetricians.
See supra notes 122-26 and accompanying text. 13 Some commentators contend that the threat of malpractice suits has already lowered the quality of medical care-that doctors have ordered tests and other procedures not medically necessary simply to preclude later liability. See Defensive Medicine Hearing, supra note 7, at 166 (statement of Elvoy Raines, Associate Director, Dep't of Professional Liability, American College of Obstetricians and Gynecologists) (expressing the fear that physicians will be selective about the patients they treat and that it may therefore be difficult for some women to find specialists to care for them); id. at 29 (testimony of Arnold J. Rosoff, J.D., Associate Professor, Wharton School of Business, University of Pennsylvania) ("If the system, including the underlying malpractice insurance system, cannot adapt to and support . . . changes [in the tort system], severe difficult and unlikely to be implemented for many years. Rather than wait for uncertain solutions, midwives should take a lesson from their own history and realize that they may have to solve the current insurance problem on their own. One way the ACNM can achieve this is to self-insure. If feasible, self-insurance will relieve midwives of the difficulty they have faced in obtaining affordable insurance in the commercial market.
A. The Mechanics of Self-Insurance
There are two alternatives to commercial insurance: to insure captively or to self-insure. Both methods are operated by those who want to be insured; hence, both methods, though distinguished below, will be called "self-insurance."
In a captive insurance arrangement, the association or hospital actually forms and owns its own insurance company. 1 " 9 A captive insurer closely resembles a commercial carrier. It collects premiums and maintains a capital fund, but it is limited to providing insurance to its owner group. 4° A number of hospital and physician groups have utilized this method, and many have been successful. effects on the quality, cost and availability of health care will result.").
See M. SUMNER, THE DOLLARS AND SENSE OF HOSPITAL MALPRACTICE
Under the self-insurance method, 42 an association or hospital insures itself but does not actually form a separate insurance company. The self-insuring entity expects to absorb losses up to a certain amount and purchases reinsurance to cover losses beyond that amount. 4 " The self-insurer establishes a reserve fund to pay for claims incurred during a year and is free from taxes 144 and regulations 1 45 that apply to other insurance carriers, including captive companies. The ACNM will have to examine the advantages and disadvantages of the two alternatives and determine which will provide the greatest benefit.
B. The Benefits of Self-Insurance
Both self-insurance and captive insurance systems offer a number of benefits to nurse-midwives. Unlike commercial carriers, a self-insurer is not influenced by a profit-making objective; 4 " if any profits are made, they can be used to accumulate reserves and reduce premiums. In addition, financial savings could be realized with respect to both brokers' fees and administrative costs.' 47 The most important benefit of self-insurance, however, is the potential freedom it offers midwives from the instability of the medical malpractice market. As has been noted, midwives are sued for malpractice relatively infrequently. 1 4 This suggests that their premiums have been rising not because of increased negligence on their part or an increase in the number of suits brought against them, but because these events affected the medical profession in general. Consequently, midwives have had to pay for the increase in suits and burgeoning awards against physicians. Self-insurance would eliminate this phenomenon and would allow midwives to pay only for covering the risk of suits brought against members of their own profession. 4 9 Since there is little reason to believe that the percentage of suits brought against midwives will increase, 5 0 the cost of insuring that risk should not be excessive.
C. The Feasibility of Self-Insurance
In determining the feasibility of self-insurance for the ACNM, three elements must be examined: the ACNM's financial capacity to establish an adequate reserve fund; its ability to obtain reinsurance protection for losses that the reserve fund is not equipped to absorb; and the availability of a statistically stable distribution of losses, which is necessary for adequately predicting future losses. The largest obstacle to overcome is obtaining the initial capital necessary to establish an adequate reserve fund. This fund "must be adequate to assure the policyholder that neither investment nor underwriting losses will prevent a carrier from discharging its obligations. 1 determined by an insurance expert, one can get some idea of what amount is necessary by examining industry standards and applying industry methods. In any event, the size of the capital fund maintained by the ACNM will affect the cost of premiums. If the ACNM wishes to keep premiums relatively low, it will have to establish an adequate capital fund.
In determining the size of the capital fund, the ACNM would likely use the risk-retention method. This method is useful to small carriers that have a large variation in the size of losses and a relatively low incidence of claims. 15 3 In calculating a capital fund under this method, "[t]he carrier estimates the maximum number and cost of unexpected claims, and then sets aside into its capital fund monies equal to the total cost. Funds are, therefore, available to pay for unexpected claims without forcing the carrier into bankruptcy.
' 154 If, for example, the ACNM expected to experience ten claims per year and retained a risk of $50,000 on each claim, 155 the minimum size of the capital fund would be $500,000.11" That figure represents only the amount needed for the capital fund and does not include funds needed to pay for administrative costs and the like. Because a large sum of money is necessary for the ACNM to institute a self-insurance system, much thought must be given to possible sources for the necessary funds.
Some physician-owned companies financed their capital funds through loans from policyholders.1 5 Although the ACNM could obtain a portion of the necessary funds in this way, the option is limited because nurse-midwives earn far less and are fewer in number than ratio of premium-to-capital because of the greater risk involved. Some studies have suggested a ratio between 0.6-to-1 and 0.8-to-I: ten dollars in the capital fund to support six to eight dollars in premiums. Id. at 86. 18I See id. The low frequency of occurrence precludes the use of more sophisticated methods using probability theory. The risk-retention method is also used to minimize the possibility of insolvency. See id. at 86-87. 154 Id. at 86. 155 Retaining an amount of "risk" on a claim simply means that the primary insurer is liable for that amount on each claim and that the reinsurer is liable for any amount over the amount retained.
186 Michael Sumner provides a similar example and suggests that a prudent carrier would maintain a fund even larger than that estimated by the risk-retention method in anticipation of the possibility that more than the usual number of claims might occur. See M. SUMNER, supra note 139, at 87. 
doctors.
The ACNM could also try to obtain some of the funds from private foundations or to explore the possibility of forming a stock ingurance carrier and raising money through the public sale of its stock. 5 ' Another option is to look to the federal government for assistance.
One approach the ACNM has used in its effort to obtain insurance has been to ask Congress to establish a federally sponsored program of reinsurance. 1 59 The logic behind this tactic is that if private carriers had a readily available source of reinsurance they would be more willing to insure midwives. 1 0 Even if this assumption turned out to be correct, however, midwives would remain at the mercy of commercial carriers for primary insurance. Moreover, current skyrocketing federal deficits make it unlikely that Congress will be willing to appropriate the necessary funds.
Rather than asking Congress to get involved in the administration of a reinsurance fund and the large concomitant expense that administering such a program would entail, the ACNM should seek a federally guaranteed loan to capitalize the reserve fund of a self-insurance program.
" 1 This option would prove less expensive for the government than sponsorship of a reinsurance fund because funds would be appropriated only to cover a default. Securing a federally guaranteed loan is politically possible: the federal government has a history of bailing out industries and associations in need.
1 6 2
The various federal loan guarantee programs "seek to resolve specific socioeconomic problems in order to serve the general wel-158 According to Karen Ehrnman, Government Relations Coordinator of the ACNM, the organization is currently exploring both of these options. One study on the feasibility of self-insurance, including possible sources of capital, has already been completed, and another has been commissioned. Telephone interview with Karen Ehrnman, ACNM (Nov. 13, 1985) . 23 See K. McHugh, supra note 3, at 11. 160 This conclusion is debatable. Some commentators argue that the unavailability of reinsurance sources is not a significant reason for the primary insurers' refusal to provide coverage. See HEW REPORT, supra note 7, at 547; T. LOMBARDI, supra note 84, at 14.
161 Federal loan guarantees have been used for a number of years to bail out other governments, private enterprises, and individuals, on the grounds that these borrowers would have difficulty obtaining financing at affordable rates without federal assistance and that consequently important socioeconomic interests would go unserved. fare . . ,, 163 General welfare is broadly defined; 1 64 assuring the continued existence of the midwifery profession falls into the scope of the term for several reasons, including reduction of the overall cost of health care, care for the poor, and reduction of the number of lowbirth-weight babies, which in turn reduces the infant mortality rate. 6 5 Finally, perhaps just as important as financial considerations and benefits to the poor, the existence of midwives is necessary to preserve a woman's right to exercise childbearing choices.' 6 6 The federal government should respect this right and help to preserve it whenever possible. Congress should therefore be willing to grant the ACNM a federally guaranteed loan.
Once capitalization requirements have been met, the ACNM would have to obtain reinsurance to cover the risks that the reserve fund is not capable of absorbing. This need does not seem to be an insurmountable obstacle. The availability of reinsurance is not considered a major problem in the current malpractice crisis, 67 and physician-owned companies have succeeded in obtaining it. The last obstacle the ACNM faces is largely a result of the relatively small number of midwives. This fact, along with the unpredictable nature of malpractice claims in general, may preclude a statistically sound projection of future losses based on the frequency and severity of losses in the past. 6 " The statistical sample of past losses, however, could be expanded by joining with other nurse-practitioner 16I See id. at 199. For example, the federal government has sought to address the following problems through guaranteed loan programs: "the lack of affordable mortgage money for low-income families, the inability of some students to pay the cost of higher education, and the high cost of air pollution control financing for small businesses." Id. at 199 n.109.
'4
As commentators have recently pointed out, " [T] here are very few federal programs which actually promote the well-being of all citizens; most programs serve the interest of 'a partial public,' perhaps a very small number of citizens." Id. at 214 (footnote omitted). Midwifery serves more than just a "partial public," however; the majority of women of childbearing age are potential midwife clients. 167 See HEW REPORT, supra note 7, at 547 ("It seems highly doubtful that any established carrier has not entered the malpractice field because of weakness in the reinsurance market."); T. LOMBARDI, supra note 84, at 14 (describing the argument of one reinsurer that reinsurers write only eight to nine percent of the total volume and that "an 8% tail does not wag a 92% dog").
168 Past experience is examined in order to predict future losses. DENENBERG & EIERs, supra note 142, at 129. If the statistical base from which prediction is being made is too small, it can affect the mathematical reliability of the results. See Roddis & Stewart, supra note 123, at 1294. groups in a self-insurance program.6 9 Although self-insurance is not an ideal solution, it appears to be the only one that the ACNM can hope to accomplish at the present time. If the ACNM takes this approach, it will have to hire insurance experts to study the data and to determine the ultimate feasibility of such a system, and that process will consume time and money. Nevertheless, the alternative of waiting for a solution that will depend on a compromise among the many actors that have a vital interest in this highly intractable problem, including state and federal governments, doctors, lawyers, and the insurance industry, seems to be both naive and unwise.
CONCLUSION
Midwives provide a valuable service for many members of our society. The continued availability of their services is currently threatened by the cost of medical malpractice insurance.
The problem of the availability and high cost of insurance extends beyond midwives to physicians and other businesses. Although considerable effort has been expended to devise a solution to the overall problem, the causes of the problem are complex and difficult to solve. Therefore, prior attempts at reform have been unsuccessful.
To avoid the ultimate extinction of the midwifery profession due to the lack of malpractice insurance, the ACNM should explore the possibility of self-insurance. Since the preservation of midwifery is in the general welfare, the federal government should help finance the capital fund that the ACNM would need in order to establish a selfinsurance program. Such a program would provide an affordable source of malpractice insurance that is not presently available in the commercial market.
"" This alternative has been considered by the ACNM. Telephone interview with Karen Ehrnman, Government Relations Coordinator, ACNM (Nov. 13, 1985 ). Another benefit of such a plan is that a greater amount of the capital fund could be obtained from policyholders and that a smaller loan would be necessary.
